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result of a recommendation by the Scott Committee on Land 


Current Topics. 
Sir Kingsley Wood. 


WE mourn the passing on 21st September of The Right 
Honourable Sir KINGSLEY Woop, P.C., Chancellor of the 
Exchequer. His sudden death from heart failure at the early 
age of sixty-two tears a gap in the public service which it will 
be difficult to fill. Compared with his career as a statesman, 
his early full-time association with the law was not long, but it 
was brilliant, as might be expected from a man who was later to 
fill the successive posts of Postmaster-General, Minister of Health, 
Secretary of State for Air, Lord Privy Seal, and Chancellor of the 
Exchequer. In 1903 he was admitted as a solicitor, having passed 
the honours examination and won the John Mackrell prize. 
During his next eight years of practice he became senior partner 
in the City firm of Kingsley Wood, Williams & Murphy. Although 
he commenced his interest in politics as early as 1911, when he 
was elected to the L.C.C. for Woolwich, he continued his deep 
interest in the law and wrote and had published books on ** The 
Law of National Insurance,’’ ‘** The Law and Practice Relating to 
Housing’ (1921). ** A Rent Act Guide,” ‘* The Law and Practice 
of Dental Registration,”’ a ** National Health Insurance Manual,” 
and ** Relief for the Ratepayer.’”’ In 1918 he was elected as a 
member of Parliament for Woolwich and was knighted in the same 
year. This was in recognition of his services in connection with a 
memorial to Parliament recommending the transfer of the work 
of the Local Government Board to the Ministry of Health, which 
was formed in 1919. He always retained a full interest in the 
work of local government, and it was with his assistance that 
Mr. NEVILLE CHAMBERLAIN put the De-rating Bill through the 
House. Among improvements brought about by him at the 
Post Office there should be remembered the reduction of the 
price of telegrams and the introduction of the shilling night call 
on the trunk telephone service. Another of his achievements 
resulted from a memorial to the Food Controller in 1917 that all 
bread should be sold by weight. Again, as Sir ERNEST LEMON 
wrote in The Times on 22nd September: ‘* Sir KINGSLEY Woop 
has gone but his work for the nation will live. Perhaps this 
country hardly realises the value of his work as Secretary of 
State for Air, but I, who was closely associated with him from 
1938 to 1940, can confidently assert that much is owed to him for 
our victory in the Battle of Britain. I write as an engineer who 
worked with him (as Director-General of Aircraft Production) 
during a critical period in the history of this Empire. He had 
the vision and the courage to see and fight for the rapid expansion 
of aircraft production.”’ His latest achievements as Chancellor 
of the Exchequer were in keeping with his record of sound 
innovations. He was not afraid to apply LoRD KEYNEs’ (then 
Mr. KEYNES) suggestions as to compulsory saving, but did not 
forget to temper the wind for the shorn lamb by calling it ‘ * post- 
war credits.” He even extended the original compulsory saving 
plan to industry by providing for a post-war refund of 20 per cent. 
of the original 100 per cent. excess profits tax for reconstruction 
purposes. Then there was the ‘ pay as you earn” system of 
income tax, which he only shortly before his death promised to 
review. On the very day of his death, 21st September, he was 
due to have announced the results of that review in the Commons. 
Those who knew what qualities of drive, initiative and attention 
to detail the work of a successful solicitor involves will not be 
puzzled by the late Sir KINGSLEY’s dazzling success as a 
statesman. The country loses a great man by his death. 


Compulsory Registration of Land. 


Lorp RUSHCLIFFE’S Land Transfer Committee has nowi ssued 
its report (H.M. Stationery Office, Cmd. 6467, 2d.) on the subject 
of compulsory registration of title in England and Wales. It 
will be remembered that the committee was constituted as a 
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Utilisation in Rural Areas, that a scheme for compulsory registra- 
tion should be completed within five years. That committee 
recognised, however, that for reasons of staff and administration 
a full extension of the system of compulsory registration would 
take some time. The questions before the Land Transfer Com- 
mittee were whether it was practicable at present to give effect 
to the recommendations of the Scott Committee, and if universal 
registration was not immediately possible, to report what localities 
and by what stages compulsory registration on sale could best be 
brought about. The report states that the committee has heard 
Lord Justice Scorr, and thinks it clear that the recommendation 
in the Scott Report should be interpreted as a general recom- 
mendation for the extension of the system of land registration 
as rapidly as possible, due regard being paid to questions of 
economy, to the staff available and likely to be available, and 
to the interests of the general public, and not as a recommendation 
in favour of the institution in a given period of a cast-iron system 
of universal land registration irrespective of the circumstances 
in which the system is to operate. The emphasis was intended 
to be on the need for expedition, and the period of five years 
was mentioned merely as a reasonable period dating from the 
end of hostilities. Until that time, the committee states, owing 
to war conditions and until a reasonable time afterwards to 
enable a sufficient staff to become available for the purposes 
of the Land Registry and solicitors who have business with 
the registry, no further progress can be made with the extension 
of compulsory registration in England and Wales. This extension, 
it is stated, should proceed by stages, but these should be expedited. 
To institute compulsory registration on all sales throughout 
England and Wales simultaneously would be so impracticable 
that it may reasonably be called impossible. It would involve 
a very large immediate increase of staff at the registry, and 
the machine would become clogged. The committee adds that 
the evidence satisfies them that the introduction of general 
compulsory registration of title by all landowners of their land 
irrespective of sale is neither economically nor otherwise possible 
at any moment of time. It is to be hoped that this report will 
not be forgotten when the time arrives for putting reconstruction 
plans into operation. 


Building Societies and the Uthwatt Report. 


STRONG opposition to the measures proposed in the UTHWATT 
report for the State acquisition of development rights in land were 
expressed in an address by Mr. DAvip W. SMITH, general manager 
of the Halifax Building Society, and past chairman of the Building 
Societies’ Association, given to the Halifax and District Property 
Owners’ Association, on 9th September. Mr. SmitH said that 
these recommendations of the report would strike a heavy, even 
a mortal blow, at the principles and ideals of house ownership. 
He admitted that planning was essential if the mistakes of private 
enterprise in the past were to be avoided, but it must be sensible 
planning. The proposals left untouched the problem of controlling 
the land values spiral in built-up areas. State acquisition of 
development rights implied State retention of those rights, and. 
instead of individual freeholders of houses there would be mere 
leascholders, whose properties would, ultimately, revert to the 
State. Far from curing the evils of inflation in urban areas or 
accelerating post-war house building, the recommendation would 
have just the opposite effect. Private enterprise, which alone 
rescued this country from the chaotic housing conditions which 
arose after the last war, thereby probably averting a serious 
social upheaval, would be hampered and stultified by the dead 
hand of officialdom. The public, he stated, would be loth to 
buy properties which were subject to a substantial State ground 
rent, and which could never be acquired in fee simple. [state 
development companies would hesitate to engage in large-scale 
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building for letting, fearing lest fixed property might become 
subject to further Government and local authority control and 
interference. Worse still, there would be such competition for 
existing freehold properties in both urban and rural areas as 
would cause prices to rocket and, ultimately, land mortgagees 
and mortgagors in financial difficulty. He advocated that the 
building societies should lose no time in linking up with every 
interest that felt itself threatened by the UTHWATT report, and 
oppose tooth and nail this concealed measure of nationalisation. 
With all due respect, we cannot agree that Mr. SMITH’s statement 
that private enterprise alone rescued the country from the 
chaotic housing conditions which arose after the last war bears any 
resemblance to the facts. In the first place, there is the admirable 
authority of HArRtT’s *‘ Introduction to the Law of Local Govern- 
ment ” (2nd ed., 1938), written by an ex-town clerk of Sheffield, 
and an Oxford University lecturer in law, that ‘“ the framers 
of the Housing of the Working Classes Act, 1890, had in view 
the removal of houses which were unfit for habitation and the 
provision of new houses to make good the increasing shortage 
which private enterprise was not making’ (pp. 504, 505). The 
Acts of 1919, 1923 and 1924, this work states, ‘‘ were directed 
almost entirely to meet the ‘ lamentable shortage of accommoda- 
tion for the working classes’ and they also made provision for 
grants in aid to be given to local authorities.””. The lamentable 
shortage was due to the inability of the industry to provide 
houses at a cost which would command an economic rent, and 
it is unjust to the local authorities who so well and faithfully 
fulfilled their duties under the Housing Acts for private enterprise 
to claim the credit of solving the post-war problems of twenty 
vears ago. Mr. SMITH has put the view against one of the main 
UTHWATT proposals with considerable force, and none will now 
underestimate the strength or the determination of the interests 
which are ranging themselves against the proposed implementation 
of the report. 


Workmen, Volunteers, and Independent Contractors. 


We are indebted to the Irish Law Times Reports (vol. 77, 
p. 125) for a report of an interesting workmen’s compensation 
decision of the Eire Circuit Court at Listowel on 24th July, 1943. 
The question was whether the applicant was a workman to whom 
the Workmen’s Compensation Act, 1934, applied. The applicant 
admitted that he came every now and then to do a day’s work 
for the respondent, and, in return, received milk for his house 
and a loan of respondent’s horse and plough to work his own 
small plot. The accident had occurred while the applicant was 
felling a tree for the respondent, a job which he was doing in 
return for a promise of a rail of turf with which to thatch his 
house. Judge O’BRAIN held that the applicant was a labouring 
man working for farmers, including the respondent, but that he 
had never received remuneration from the respondent, but had 
been paid in kind by receiving his meals and the use of a horse 
and plough at certain times. The learned judge cited Riordan v. 
Harte, 69 Ir. L.TLR. 88, in which the applicant, a married woman, 
was employed as caretaker of the respondent’s house without 
wages, but with free residence, fuel and light on the premises, 
and was held to be a workman. Judge O’ BRAIN then cited s. 5 (1) 
of the Act (which is identical with s. 3 (1) of our Act of 1925) 
and said that the onus was on the applicant of proving that there 
was a contract of service between the applicant and the 
respondent. The main test, but by no means the only one, was 
the one of control. If he was not under a contract of service 
the applicant was either a volunteer or an independent contractor. 
He was not a volunteer because of the promise of a rail of turf. 
There was a contract and he had come to the conclusion that it 
was a contract of service and the applicant was entitled to 
compensation. Decisions on this point are always interesting 
and may on occasion be useful where there is no exactly parallel 
decision in the English courts. It is a compliment to the English 
system that the Irish Act not only follows it in its words, but also 
in its interpretation. The difference between a contract of 
service and a contract for services, or, as Judge O’BRAIN put it, 
between a servant and an independent contractor, was stated by 
CozENs-HARDY, M.R., in Simmons v. Heath Laundry Co. {1910} 
1 K.B. 543 (at p. 548), to be a question of fact. That was a case 
where no contract of service was held to exist in the case of a 
music teacher who gave lessons every Saturday to children in 
their parents’ homes, in order to supplement her regular earnings 
as a laundry maid. How close to the borderline Murphy’s case 
was may be judged by a consideration of such English decisions 
as Kemp v. Lewis [1914] 3 K.B. 543 and Hardcastle v. Smithson 
(1933), 26 B.W.C.C. 152. In the former case no contract of 
service was held to exist where the applicant volunteered to 
assist in work in the expectation of receiving beer and supper, 
in accordance with a custom of the neighbourhood. In the 
latter case the like decision was reached where a workman agreed 
to do some work in return for a load of firewood which he wanted, 
but for which he could not pay cash, although he had worked for 
payment on previous occasions for the same employers. English 


practitioners will find this Irish decision useful in argument, 
although, of course, Irish decisions are not binding on the courts 
of this country. 
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Police as Advocates. 

EvERY police court practitioner is familiar with the sight of 
police officers of various ranks conducting prosecutions without 
the aid of solicitor or counsel. On 7th September the magistrates 
at Melksham in Wiltshire ruled that a police superintendent is 
not entitled to prosecute in a case in which he is not the informant. 
The charge was of an indictable offence, and s. 12 of the Summary 
Jurisdiction Act, 1848, clearly provides that ** every complainant 
or informant ”’ shall be at liberty to conduct the complaint or 
information and to have the witnesses examined or cross- 
examined by counsel or attorney on his behalf. Section 
the Act also expressly provides for the examination of witnesses 
by a prosecutor or complainant. The reference in s. 12 to 
‘counsel or attorney on his behalf” (it was held in Duncan y. 
Toms, 51 J.P. 631) does not affect the right of a complainant or 
informant to conduct his own case before the justices. It must 


be emphasised, however, that the police may conduct cases 
arising under the Summary Jurisdiction Act only. In many 
cases where the accused has an election whether to be tried 


summarily, police officers in various parts of the country have 
conducted prosecutions, and continue to do so, although the 
election may not be exercised until the case for the prosecution 
has been closed. Under s. 24 (2) of the Criminal Justice Act. 
1925, the court may give the prisoner his election to be tried 
summarily for an indictable offence within the second schedule 
at any time during the hearing of the charge. It follows that in 
such cases the police should not take the risk of conducting the 
prosecution’s case. In many country courts it has become thx 
custom for the police to conduct prosecutions even where they 
are not informants or complainants, and it cannot be too often 
said that this is wholly irregular, and advocates should voice a 
strong protest whenever they meet with the practice. A 
successful objection was taken on this very point at Wealdstone 
on 7th January, 1938 (82 Son. J. 64). Judges have frequent!y 
commented unfavourably on the practice of the conduct of 
prosecutions by the police even in cases where the law permits 


this (Webb v. Catchlore, 50 J.P. 795: May v. Beeley [1910 
2 K.B. 722: and Palmer vy. Crone [1927| 1 K.B. 804). Profes- 
sional advocates #te bound to conduct prosecutions with due 


regard for the needs of the administration of justice, and the 
dominant motive must not be the securing of a conviction. 
From the nature of the duties performed by the police they must 
always be open to the suspicion of striving to obtain a conviction. 
and this alone renders their conduct of prosecutions undesirable. 
One could go further and argue with some show of reason that 
prosecutions by police officers are an unconstitutional invasion 
of the liberties of the subject, in that it is vital to our liberties 
that the executive, administrative and judicial arms of govern- 
ment should be kept strictly separate. The encroachments of 
the police on the duties of the officers of the courts ** have 
increased, are increasing, and ought to be diminished.” 


What is a Strike ? 

A NEW decision on the application of the terms ‘ strike ” and 
‘trade dispute ’’ in reg. 58AA of the Conditions of Employment 
and National Arbitration Order, 1940, deserves recording as an 
event of interest and importance. On 14th September eighteen 
Bo'ness miners won their appeal from the decision of the Sheriff 
Court of Linlithgow to the Justiciary Appeal Court in Edinburgh. 
The appellants had been fined £10 each or two months 
imprisonment for taking part in a strike in connection with a 
trade dispute without the dispute being reported to the Ministry 
of Labour. The facts were that as the men were about to start 
work the cage of No. 4 shaft came off the slides and the men 
refused to go down the No. 2 shaft on the ground that in the 
event of an emergency No. 2 shaft would provide the only 
available exit from the workings. The Lord Justice Clerk stated 
that he found no sufficient warrant for inferring that there was 
any strike or dispute, much less a trade dispute, within the 
meaning of the Order, and Lorp Mackay and LoRD WARK 
concurred. Article 7 of the Order defines “ strike’? as the 
cessation of work by a body of persons employed, acting in 
combination, or a concerted refusal or a refusal under a common 
understanding of any number of persons employed, to continue to 
work for an employer in consequence of a dispute, done as a 
means of compelling an employer or any person or body of persons 
employed, or to aid other workmen in compelling their employe! 
or any person or body of persons employed to accept or not to 
accept terms or conditions of or affecting employment. ** Trade 
dispute’ is definéd as “‘any dispute or difference between 
employers and workmen or between workmen and workmen 
connected with the employment or non-employment, or the 
terms of the employment or with the conditions of labour of any 
person.”” Up to the present the only cases on the meaning of 
the term “ trade dispute” in the Order have been the House of 
Lords decision in National Association of Local Government 
Officers vy. Bolton Corporation [1942] 111 L.J.K.B. 674, and 
R. vy. National Arbitration Tribunal (1943) W.N. 137, which were 
decided on rather different points than that recently before the 
Edinburgh court. We await with interest a full report of the 
decision and hope to refer to it again. 
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Sales of War-damaged Property. 


On 24th September the War Damage Commission repeated its 
public warning given a year ago, and emphasised by the Chancellor 
of the Exchequer last month, that owners of war-damaged sites 
or buildings who receive offers to purchase their damaged property 
would be wise to take advice on the legal position before 
acceptance. 

The warning states that cases have occurred in which owners 
have parted with damaged houses for sums much lower than 
their value in an undamaged or repaired condition, in the belief 
that the difference between the amount they now receive from 
the purchaser and the undamaged or repaired value will be 
recoverable from the Commission. It is pointed out that this 
belief may turn out to be quite unjustified. The Commission’s 
duty is to pay the cost of restoring to its ‘ pre-damaged ”’ 
condition a house which is found not to be a total loss to the 
person who has actually incurred the cost. The Commission 
states that instances are known to have occurred in which a 
seller, who has parted with his property at a lower price without 
adequately covering his own interests, has suffered considerable 
loss. 

Clearly, the need of reliable advice for intending vendors is 
urgent. For the general public the matter is best summarised 
in the words of the Chancellor of the Exchequer in the Commons 
last month: ‘ The test of total loss for the purposes of the 
War Damage Act, 1943, is not a physical but an economic test, 
and it is likely that many houses of good quality will qualify for 
a cost of works payment even if they are physically totally 
destroyed ... The War Damage Commission can only make 
a cost of works payment after the war damage has been made 
good and to the person who actually incurs the cost of making 
good the war damage ; it follows that an owner selling his house 
should bear in mind that a cost of works payment must be made 
to the purchaser and not the vendor.” 

The questions, therefore, on which solicitors will be called upon 
to advise will be: (a) is the compensation going to be a value 
payment or a cost of works payment; (b) if the latter, on what 
basis will it be calculated ; and (c) to whom will the payment be 
made ? 

None of these questions is likely to arise in a serious form 
where the damage to the property is not heavy. The answers 
will then mostly be that (a) the payment will be on a cost of works 
basis (s. 7 (1)); (6) the basis will be ‘* proper cost ”’ (ss. 8, 123 (1) 
and Third Schedule) ; (¢) the payment will be made to the person 
by whom the cost of works is incurred, whether or not he was 
owner at the time of the damage (s. 9). 

At the outset, advisers must bear in mind the provision recently 
inserted by the amending Act of 1943 (now s. 7 of the consolidating 
Act of 1943) that, in determining whether there has been a total 
loss so as to qualify normally for a value payment, the proper cost 
must be ascertained by reference to prices current as at 31st March, 
1939. 

Where there has been serious damage, and even in some cases 
where there has been complete demolition, owners have in many 
cases been too ready to assume that if they sell they will neverthe- 
less get value compensation for the damage from the Commission. 
But, although a property looks like a total loss to the uninstructed 
eye, and therefore subject to a value payment payable to the 
persons who were owners immediately before the damage (s. 12), 
it does not follow that, in fact, it will be a total loss when the 
proper calculation of the cost of reinstatement is made with 
reference to prices current as at 3lst March, 1939. For example, 
to put the matter in popular language, if a house is completely 
demolished by a German bomb and if on 3lst March, 1939, it 
would have been a sound economic proposition to build a house 
on the site (if, for instance, the house had been built only shortly 
before that date) the probability will be that, on the application 
of the statutory tests, the compensation will be a cost of works 
payment, and will accrue to the person who rebuilds, i.e., where 
the owner sells after the occurrence of the damage, to the pur- 
chaser. In the case of a ‘‘ developed hereditament ’’ (defined in 
s. 5 (2), and, roughly, meaning ‘‘ a building ’’), s. 7 (2) provides 
that total loss will be deemed to occur only where the proper cost 
of reinstatement ascertained with reference to prices current at 
3lst March, 1939, is more than the difference between the price 
(as at 31st March, 1939) of the property as it would be after the 
execution of the works and the price (as at 31st March, 1939) on 
asale asa site with the damage not made good. Similar consider- 
ations apply to the decision whether compensation for damage to 
an undeveloped hereditament is to be a value payment or a cost 
of works payment (s. 7 (1) (6)). Therefore, where the design of 
the property is good, and there is no age or obsolescence, property 
will retain its original value, and a cost of works payment will 
probably be appropriate. On the basis of prices current on 
3lst March, 1939, many apparent total losses will not, in fact, 
turn out to be total losses. 

A further complication results from the provision in s. 13 that, 
even though the appropriate payment would be on a cost of works 
basis, the Commission may, nevertheless, make a value payment 
ora“ cost of works cum value payment ”’ if “ satisfied that it is 
the wish of all the owners of proprietary interests for the time 





being subsisting in the hereditament, and of rent-charge owners 
and mortgagees, or of any such persons whose wishes the Com- 
mission thinks ought to prevail, that the damage, or part of it, 
should not be made good, or that the circumstances are such that 
the damage, or part of it, will not be made good.”’ The italics are 
ours. The words ‘‘ for the time being ”’ do not refer to the time 
of the damage. They must refer, on a proper construction of the 
section, to the date of the Commission’s decision to convert the 
payment. Accordingly, if the owner at the date of the damage 
sells his property before any application is made under s. 13, he 
thereby forfeits his right to take part in any such application 
and so to have his wishes consulted as to whether the payment, 
or part of it, should be a value payment payable to him. 

Professional advisers will, of course, also bear in mind (a) that 
in cases to which s. 20 applies (relating to the public interest) 
the Commission may substitute a value payment in lieu of any 
cost of works payment that would have been appropriate, if 
satisfied that Treasury directions require that the damage should 
not be made good (s. 20 (2) (b)); (6) although the appropriate 
payment is a value payment, the Commission may decide to 
make a cost of works payment, or a cost of works cum value 
payment if it appears ‘‘ to be expedient so to do having regard 
to the effect that the making good of the damage would have in 
relation to the value of another hereditament (s. 15); and 
(c) where the appropriate payment is a cost of works payment, 
and a proprietary interest is acquired compulsorily or by agree- 
ment in lieu of compulsion, the Commission may make a cost of 
works cum value payment in accordance with s. 14. 

Added importance is given to these provisions as to what are 
sometimes called ‘‘ converted value payments’”’ by the fact 
that, although ordinarily value payments are to be paid to the 
persons who were owners immediately before the war damage 
(s. 12 (2)), nevertheless, converted value payments under s. 13 
are made to those who are owners at the date of the Commission’s 
decision to make the converted value payment (s. 18 (2)) (subject 
to the right to apply for a different disposal of the payment 
under Sched. VII, para. 2). Converted value payments under 
s. 14 (compulsory acquisition) are made to those who were owners 
at the date of the acquisition, subject to the above right under 
Sched. VII, para. 2. The dangers attending a sale in these 
circumstances are apparent. 

These, then, are the considerations that the legal adviser will 
bear in mind when advising on whether the owner of war-damaged 
property should sell, and, if so, at what price he should sell. It 
has been officially stated that at least 90 per cent. of cases in 
which claims are made are clear cases, but, in the remaining 
10 per cent., a substantial proportion, advice will be needed. 
One final caution is necessary, i.e., that where an assignment of a 


value payment to the purchaser is thought necessary, it is 
advisable to enter into a provisional contract, subject to the 
Commission’s consent (s. 23). This will afford the vendor 


complete protection. 








A Conveyancer’s Diary. 

Liability for Damage by Animals.—I. 
In Hughes v. Williams [1943] 1 K.B. 574, the Court of Appeal 
commented unfavourably on the present stat®é of the law in 
regard to liability for damage by animals, and suggested that the 
competent authorities ought to consider having it altered. 
This is a matter of concern to every owner or occupier of land. 
The law is not always clearly understood or easy to apply. But 
it is therefore the more necessary that the profession should 
have a just appreciation of the existing rules before consideration 
is given to possible changes. 

Hughes v. Williams will serve as a starting point. While 
the plaintiff was driving his motor car along the highway during 
the hours of darkness, two horses belonging to the defendant 
passed through an open gate from the defendant’s land and 
came into collision with the plaintiff’s car, which was damaged. 
There was no evidence of special propensities in the horses. 
It is also stated in the report, though its relevance is not obvious, 
that the farm hand who turned the horses loose inside the 
defendant’s land did not know that the gate was open. The 
plaintiff brought an action in the Liverpool Court of Passage, 
pleading in negligence. This action was dismissed, and the 
plaintiff appealed. The appeal was dismissed by the Court 
of Appeal on the ground that that court is bound by the ‘ rule 
... that an owner or occupier of land adjoining a highway 
is under no duty to fence so as to keep his animals off the highway.” 
It followed that he could not be under any obligation to keep 
his gate shut. The authority relied on was Heath’s Garage, Ltd. 
v. Hodges [1916] 2 K.B. 370. 

Heath’s Garage v. Hodges was very like Hughes v. Williams. 
Again the plaintiff was proceeding in a motor car along a highway. 
On this occasion it was daylight. The plaintiff was apparently 
moving at a pace which was lawful in spite of the speed limit 
of 20 miles per hour then operative. He came into collision 
with and was damaged by a sheep belonging to the defendant. 
The sheep had strayed on to the highway from the defendant’s 
land through a large gap ia the hedge. The collision was caused 
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by the sheep having suddenly and unaccountably jumped across 
the road. The county court judge found for the plaintiff, who 
had sued in negligence, on the ground that the defendant had 
been negligent in letting his sheep stray on to the highway. 
This decision was reversed by Avory and Lush, JJ., in the 
Divisional Court, and their judgment was confirmed by Cozens 
Hardy, M.R., Pickford, L.J., and Neville, J., in the Court of 
Appeal. The court laid down for the first time the clear rule 
that ‘in ordinary circumstances, on an ordinary highway, it is 
no breach of duty not to prevent harmless animals like sheep 
from straying on to the highway, and that it makes no difference 
whether the action is sought to be based on negligence or on a 
nuisance to the highway ”’ (per Cozens Hardy, M.R., at p. 376). 
There were various earlier dicta which tended in this direction, 
as, for instance, that of Bramwell, B., in Goodwyn v. Cheveley 
(1859), 4 H. & N. 631, 634, where he said ‘‘ A person is not bound 
to fence his Jand.” But the real ground of the decision was, 
I think, given by Neville, J. (at pp. 381, 382): ‘* We are now in 
the year 1916, and during the preceding centuries no such duty 
has ever been established against the occupier of land adjacent 
to the highway The experience of centuries has shown 
that the presence of domestic animals upon the highway is not 
inconsistent with the reasonable safety of the public using the 
road There is no doubt at all that the advent of motor cars 
has greatly increased the danger resulting from the presence of 
loose animals on the road owing to the speed at which cars 
travel and the difficulty shared by man and beast of avoiding 
them. It was only yesterday, however, that, as mechanically 
propelled carriages, the right of motor cars to use the roads 
was subject to conditions which rendered great speed unattainable, 
and {| think that to-day those who use them must take the roads 
as they find them, and put up themselves with such risks as the 
speed of their cars occasions, not only to themselves but to others. 
The prima facie harmlessness of domestic animals as frequenters 
of the highway is, I think, established as a legal doctrine.” 

I have cited this passage in full because in Brackenborough v. 
Spalding U.C. \1942) A.C. 310, Lord Wright referred to the 
‘rule enunciated by the Court of Appeal in Heath's Garage. Ltd. 
v. Hodges, that there is no duty on the owner or occupier of land 
adjoining the highway to prevent animals on it from escaping 
on to the highway,” adding ‘“‘ that rule, so far as I know, is 
modern.” It is fairly plain that the Court of Appeal did not 
imagine themselves to be breaking new ground ; on the contrary, 
they seem clearly to have thought that they were applying to 
modern conditions, in which it had become important, and to 
some persons startling, a rule that was immemorial and so 
elementary as never to have needed a decision upon il. The rule 
has not met with universal approval. It was spoken of by more 
than one member of the House of Lords with expressions of 
dubiety in Brackenborough’s case. Lord Wright referred to two 
further cases where it) has not: been followed, and also to Deen v. 
Davies 11935] 2 K.B. 282, where Romer, L.J., defined it rather 
narrowly. 

Deen v. Davies certainly shows the difficulties of the rule. In 
that case a farmer rode his pony to the market town. He tied 
it up at the inn, insecurely as it turned out. The pony broke 
loose, left the stable, which was open to the road, and trotted off 
home. On the way it knocked down and injured the plaintiff. 
It was held that the pony’s owner was liable, apparently on the 
ground that he who brings an animal on to the highway for his 
own purposes is bound to exercise reasonable care to see that it 
does not damage other parties using the road. But as a matter 
of fact the pony was not on the road but in a stable. It is true 
that the stable was open to the road, but then, under Heath's 
Garage v. Hodges, a field adjoining the road does not have to be 
fenced to keep animals off the road, so why should a stable be ? 
Romer, L.J., expressed doubts whether the Heath's Garage 
doctrine applied to * a thing like a stable opening on to the road 
of a town.” On the other hand he was of opinion (p. 294) that 
if the defendant had turned his horse into a field (apparently 
anyone’s field) while he was pursuing his business in the town, 
no one could have complained if it had escaped and done damage. 
Singleton, J., who was also a member of the court, stated (at p. 294) 
that he “ accepted completely ” the doctrine that a horse or sheep 
or chicken or pig does not have to be fenced away from the 
highway. ; 

In Brackenborough’s case the point did not necessarily and 
precisely arise, since the question was whether a party entitled 
under a franchise to conduct a market on a public highway was 
liable for the consequences of the escape of a steer from a defective 
pen. It was held that such a person is under no duty to pen 
the animals securely, their lordships referring, infer alia, to a case 
which shows that a market was still conducted fairly recently at 
Swindon without any pens at all. Obviously these circumstances 
are quite different, but equally it is germane to see what would be 
the position of an owner or occupier of land whose steer escaped 
on to the public highway and did damage. So references were 


made to Heath’s Garage v. Hodges. The Lord Chancellor used of it 
the expression: ‘* Whatever view may be taken of the correctness 
of this decision ” (at p. 316); Lord Russell of Killowen evidently 
approved of it, saying (at p. 318) that the experience of twenty-five 
further years had “ reinforced ”’ the views of Neville, J. ; Lord 
Macmillan made no observations on this point ; 


Lord Porter 








(at p. 329) mentioned the case without approval or disapproval, 
but at pp. 330, 331, cited an almost exactly similar Scottish case 
of 1923 which was decided in the same way ; Lord Wright, on 
the other hand, said (at p. 321) that ‘‘ the existence, the meaning, 
and the scope of this rule remain open to the consideration of this 
House, and I express no opinion on it’’; his lordship’s doubts 
were, however, clearly suggested. 

To revert to our starting point. In Hughes v. Williams, 
Lord Greene, M.R., MacKinnon and Goddard, L.JJ., all 
made it quite obvious that they thoroughly disapproved of the 
rule, but considered themselves bound by it. The attitude of 
the court, strikingly different from that of Neville, J., in 1916, 
is shown by the following passage from the observations of the 
Master of the Rolls (at p. 576): ‘‘ The rule appears to be ill- 
adapted to modern conditions. A farmer who allows his cow to 
stray through a gap in the hedge on to his neighbour’s land, 
where it consumes a few cauliflowers, is liable in damages to his 
neighbour, but if, through a similar gap in the hedge, it strays 
on to the road and causes the overturning of a motor omnibus, 
with death or injury to thirty or forty people, he is under no 
liability at all. I scarcely think that this is a satisfactory state 
of affairs in the twentieth century. If it should prove not to 
be open to the House of Lords to deal with the rule, the attention 
of the Legislature might be directed to considering the whole 
position with a view to ensuring the safety of His Majesty's 
subjects where they are lawfully using the highway.” I shall 
hope to make some remarks next week on other aspects of 
damage by animals and on the question whether any reform is 
necessary. But this week, in conclusion, I desire to point 
with very great respect to one or two things: First, the exact 
scope of the rule is very imperfectly defined ; Romer, L.J., in 
Deen v. Davies seems to have felt this difficulty. It seems 
certainly to be a country rule but perhaps not a town one ; or 
the result of Deen v. Davies may have been partly due to the 
fact that the person sued was the owner of the pony and not the 
person from whose land it escaped. It would certainly be 
desirable to have an authoritative statement, if not from the 
courts, then from the Law Revision Committee when it re- 
assembles, as to the scope of the rule. Second, I do not think 
that the House of Lords would now overrule Heath’s Garage v. 
Hodges, which has stood for nearly thirty yearse and of which 
only a minority of the House expressed doubts in Brackenborough’s 
case. Third, I do not understand why it seems to have been 
thought by the Court of Appeal in Hughes v. Williams that the 
rule is unsatisfactory as a rule merely because, in a sense, 
it is ‘*ill-adapted to modern conditions.”” I suppose that the 
court was thinking of the state of affairs which obtained in 1939 
when the roads were choked with fast-moving mechanically 
propelled vehicles, and not those at the date of their judgment 
in 1943 when the roads were quieter than at almost any time 
this century. But can a rule of common law be affected by the 
fact that the users of roads had increased in numbers and speed ? 
Can that fact, from which he scarcely benefits, impose on the 
adjacent owner or occupier the cost of erecting stock-proof 
fencing ? It is no answer to say that he has always had to 
fence his boundaries with his neighbour. The question is 
whether changes in conditions have increased his legal obligations. 
Fourth, if Heath’s Garage vy. Hodges is wrong, what would be the 
tort in which the action should have succeeded ? Nuisance ? 
If so, no defence of tontributory negligence would have been 
available and the plaintiff would have succeeded however 
reckless he was. Negligence ? If so, what precisely is the duty 
that is left undone ? And, since an owner is owner usque ad 
medium filum viae, how can it be said that he is negligent in 
permitting his own cow to stand on his own land? Or is it 
suggested that the public have a better right just because the 
cow moves and stands outside the ground of her owner's 
neighbour ? (It will be noted that Cozens-Hardy, M.R., said in 
Heath's Garage v. Hodges, at p. 377, that the neighbour could 
recover damages for trespass, if there were any, in_ these 
circumstances.) Again, is it suggested that there is a different 
standard of duty in daylight from that which applies to the 
straying of (unlighted) cattle at night ? And does the ‘‘ black- 
out” affect matters ? These are preliminary reflections on the 
question what the law is, and have no direct bearing on the 
question of reform; they do suggest, I think, that, however 
unsatisfactory the currently accepted rules may be, they are 
likely to be upheld as being more consistent with legal principle 
than any alternative. 


INCORPORATED JUSTICES’ CLERKS’ SOCIETY. 

At the 103rd annual meeting of the Incorporated Justices’ Clerks’ Society, 
held in London, on 17th September, 1943, the Secretary, Mr. Henry Rosling, 
of Reigate, tendered his resignation after forty years’ service. This was 
accepted with regret, and on behalf of the members a presentation was 
made to him by the President, Mr. E. J. Hayward, O.B.E. (Cardiff). Tributes 
to Mr. Rosling’s faithful and lengthy service were paid by members from 
all parts of the country. Mr. A. F. Stapleton Cotton, the Clerk to the 
Epsom Justices, was appointed as Mr. Rosling’s successor. Mr. Hayward 
and the Vice-President (Mr. 8. C. T. Littlewood, of Kingston-upon-Thames) 
were re-elected for another year. Many matters affecting courts of summary 
jurisdiction were discussed, including the question of bombed licensed 
premises. 
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COUNTY COURT CALENDAR FOR OCTOBER, 1943. 
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heey 12, 13, 14, 

15 18,19, 20, 21; 
22, 25, 26, 27, 28, 29 

Circuit 42--Middlesex 

His Hon. eo 
LILLE 

His Hon. 


™ DGE DAVID 
DAVIES, &, 

Bloomsbury, 4, 5, 6, 
8, 11, 12, 13, 14, 
18, 19, 20, 21, 
. 20, 26, 27, 28, 29 


Circuit 44—Middlesex 
His Hon. JUDGE 
AUSTIN JONES 

His Hon. oe — 
DAVIEs, - (Add, ) 
WwW stiinster, 1 4, 5 

6, 7, 8, 11, 12, 

14,. 5 

21. 22, 


25, 26, 27, 





28, 29 





Circuit 45—Surrey 
His Hon. JUDGE 
HANCOCK, M.C. 
His Hon. JUDGE 
Hurst (Add.) 
*Kingston, 1, 5, 
15, 19, 22, 26, 
*Wandsworth, 4, 6, 7, 


8, 12, 
29 


13, 14, 18, 20, 
21, 25, 27, 28 
Circuit 46—Middlesex 
His Hon. JUDGE 


DRUCQUER 
~ “eer 4 





18, 21, 
*W iikgsce n, 1, ae 2 
12, 13, 15, 19, 20, 


22. 26, 27, 29 


Circuit 47—Kent 

His Hon. JUDGE WELLS 

His HON. JUDGE 
Hurst (Add.) 

Woolwich, 6, 20 

Circuit 48—Surrey 

His HON. JUDGE 
Konstam, C.B.E., 


CC. 
His Hon. 


JUDGE 
BENSLEY WELLS 
(Add.) 

Dorking, 

Epsom, 13, 20, 27 
*Guildford, 14, 28 

Horsham, 

L. ambeth, | 


8, 11, 
1 "36, 29 


Redhill 6 


Circuit 49—Kent 
His HON. JUDGE 
CLEMENTS 
Ashford, 4 
*Canterbury, 
Cranbrook, 
Deal, 15 
*Dover, 
Faversham, 11 
Folkestone, 21 
Hythe, 

*Maidstone, 8 
Margate, 7 
*Ramsgate, 

t* Rochester, 13 
Sheerness, 
Sittingbourne, 
‘Tenterden, 18 


Circuit 50—Sussex 
HIs ce JUDGE 
AUSTIN JONES 
HIs HON, JUDGE 
ARCHER, K.¢ 
Arundel, 1 
Brighton, 7, 


12 


,14 


19 


’, (Add.) 
8, 21, 22, 
15 
13 


28 
+*Chichester, 
*Eastbourne, 
*Hastings, 19 
Haywards, Heath, 
*Lewes, 4 
Petworth, 
Worthing, 26 
Circuit 51 — Hamp- 
shire 
His Hon. JUDGE 
TOPHAM, K.C, 
Aldershot, 15, 16 
Basingstoke, 13 
Bishops Waltham, 6 
Farnham, 22 
*Newport, 27 
Petersfield, 4 


ile tea 4 (B.), 
7, 14, 
Romsey, 7 
tyde, 
+*Southampton, 5, 12, 
3 (B.), 19 


*Winchester, 20 


Circuit 52—Wiltshire 
His Hon. JUDGE 
JENKINS, K.C, 

*Bath, 14 (B.), 21 (B.) 
Calne, 

Chippenham, 26 
Cirencester, 
Devizes, 18 
Dursley, 

*Frome, 19 (B.) 
Hungerford, 11 
Malmesbury, 28 
Marlborough, 
Melksham, 22 

*Newbury, 20 (R.) 
Stroud, 

*Swindon, 13, 20 (B.) 
Trowbridge, 15 
Warminster, 
Wincanton, 22 (R.) 


Circuit 544—Somerset- 
shire 

His HON. JUDGE 
WETHERED 

+* Bridgwater, 15 

t* Bristol, 1 (B.), 4.8 
5, 6, y Ae 23'(i8) 

25 (J.S ), 26, 27, 28 





Gloucester, 
Minehead, 
Newent, 
Thornbury, 
*Wells, 12 
Weston-super-Mare, 
13,1 


Circuit 55 — Dorset- 
shire 

His Hon. 
K.C, 


19 (R.) 


JUDGE CAVE, 


Andover, 13 
Blandford, 28 
*Bournemouth, 7 (R.), 
15 (J.S8.), 19. 20 
Bridport, 26 
Crewkerne, 12 (R.) 
*Dorchester, 1 
Lymington, 29 
*Poole, 6, 27 (R.) 
Ringwood, 21 
*Salisbury, 7 
Shaftesbury, 4 
Swanage, 22 
*Weymouth, 5 
Wimborne, 11 
*Veovil, 14 


Circuit 56—Kent 
His HON. JUDGE SIR 
GERALD Hurst, K.C. 
Bromley, 6, 19, 20, 27 
*Croydon, 5 (R.), 11, 
12, 13, 19 (R.), 25, 
26 
Dartford, 14, 28 
East Grinstead, 5 
Gravesend, 18 
Sevenoaks, 4 
Tonbridge, 7 
Tunbridge Wells, 21 


Circuit 57-Devonshire 
His HON. JUDGE 
THESIGER 
Axminster, 18 (R.) 
+* Barnstaple, 26 
Bideford, 27 
Chard, 21 (R.) 
tExeter, 14, 15 
Honiton, 18 
Langport, 25 
Newton Abbot, 21 
Okehampton, 22 
South Molton, 
Taunton, 11 
Tiverton, 20 
* Torquay, 12, 13 
Torrington, 28 
Totnes, 
Wellington, 18 (R.) 
Circuit 58—Essex 
His Hon. JUDGE 
TREVOR HUNTER, K.C. 
Brentwood, 5 (R.) 
Gray’s Thurrock, 12 
(R.) 
Ilford, 4 (1 
(R.), 18 
(R.), 26 
Southend, 6 (R.), 13, 
iM. CR): 15, 20 
(R.B.) 


Circuit 59—Cornwall 
His Hon. JUDGE 
ARMSTRONG 
Bodmin, 26 (R.) 
Camelford, 27 (R.) 
Falmouth, 18 (R.) 
Helston, 6 
Holsworthy, 
Kingsbridge, 8 (R.) 
Launceston, 14 
Liskeard, 4 
Newquay, 
+* Penzance, 
Plymouth, 
22 


v.), el 11 
R), 25 


13 
19, 20, 21, 


Redruth, 7 

St. Austell, 12 

Tavistock, 15 
t*Truro, 8 


The Mayor’s & City 
of London Court 

His Hon, JUDGE 
DODSON 

His Hon. JUDGE 
BR AZLEY 

HIs Hon. JUDGE 


His Hon. 
McCLURE 
Guildhall, 1 
8, 11, = 13, 


4, 5, 6, 7, 


14, 15 
0, 2 





* Bankruptcy 
Court 
t Admiralty 
Court 
(R.) Registrar 
(J.S.) Judgment 
Summonses 
(B.) = Bankruptcy 
(R.B.) = Registrar in 
sankruptcy 
(Add.) = Additional 
Judge 
(A.) Admiralty 
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Landlord and Tenant Notebook. 


Rent, etc., Restrictions Acts : Statutory Directions 


to Court. 
Griffiths v. Davies (1943), 59 T.L.R. 383 (C.A.), serves, in the 
first place, to remind us that in reference to claims for possession, 


the Rent, etc., Restrictions Acts secure their object “ by placing 
the fetter, not upon the landlord’s action, but upon the action of 
the court,”? to use the metaphor employed by Bankes, L.J., in 
Barton v. Fincham, infra. Further, the new decision shows that 
whatever doubts may have been cast on the soundness of the 
proposition *‘ once within the Act always within the Act ”’ (see 
the Increase of Rent, etc., Act, 1920, s. 12 (6), and the *‘ Notebook ”’ 
of Ist August, 1942 (86 SoL. J. 214)), it would be easy to defend 
the suggestion ‘‘ once a fetter, always a fetter.” 

The respondent was a landlord who had, in 1933, sued the 
appellant, his tenant, for arrears of agreed rent and possession. 
The court made an order for possession, the order to be suspended 
as long as the current rent and 2s. 6d. off the arrears were paid. 
Before these arrears had been satisfied the tenant took out a 
summons under the Rent, etc., Restrictions Act, 1923, s. 11, asking 
the county court to determine the standard rent of the premises. 
The registrar, and the judge (onappeal), held that the old judgment 
precluded her from challenging the propriety of the agreed rent. 

The Court of Appeal reversed this decision on the ground that 
the Rent, ete., Restrictions Act, 1920,s. 1, contains a statutory 
direction to the court to abstain from giving a judgment for the 
recovery of rent which is shown to the court to be excessive and 
that, on the authorities, a previous judgment between the parties 
could not override a statutory prohibition or direction. 

It is, I think, worthy of comment that the words of s. 1—‘* if 
the increased rent . exceeds by more than the amount 
permitted by this Act the standard rent, the amount of such 
excess shall, notwithstanding any agreement to the contrary, 
be irrecoverable from the tenant . . .”’—do not express prohibi- 
tion or direction as explicitly as those operating in the case of a 
claim for possession: ‘‘ No order or judgment for the recovery 
of possession . . . shall be made or given unless...” This 
is clearly adjective law, and such decisions as Barton v. Fincham 
[1921] 2 K.B. 291 (C.A.) and Salter v. Lask [1924] 1 K.B. 754 
(C.A.) illustrated the importance of the point. In the former, 
Bankes, L.J., after giving the metaphorical explanation mentioned 
in my opening sentence, said: ‘“ The language used is so clear 
and precise that there is in my opinion no room for cutting down 
or restricting the operation of the section. The Legislature has 
definitely declared that the court shall exercise its jurisdiction 
only in the instances specified in the section, and in no others.” 
In my submission, the language of s. 1 of the 1920 Act is far less 
clear and precise in so far as it affects jurisdiction. Salter v. 
Lask decided that the section did not just provide a ‘* statutory 
defence ”? which had to be pleaded if effect were to be given to 
it; it could be raised in the course of an appeal. 

If no attempt was made in Griffiths v. Davies to draw the 
distinction suggested above, it is fair to say that the rules made 
under the Acts take the same view as did the court, and have 
never been challenged on this point. ‘* Where proceedings are 
taken in the county court for the recovery of rent of any premises 
to which the Act applies . .. or for the recovery of possession 
of any premises to which the Act applies... the court shall, 
before making an order for the recovery of rent... or for 
. Satisfy itself that such order may 
properly be made, regard being had to the provisions of the Act ” 
(r. 18). My view is that a case could be made for declaring this 
rule ultra vires in so far as it deals with claims for rent, for the 
reasons indicated above ; but in Griffiths v. Davies the opportunity 
was not taken. 

It is interesting to note that the extent of the duty imposed 
on the court has come under review. In Barton v. Fincham, 
Atkin, L.J., said: ‘‘ If the parties before the court admit that 
one of the events has happened which give the court jurisdiction, 
and there is no reason to doubt the bona fides of the admission, 
the court is under no obligation to make further inquiry as to 
the question of fact ’’—a principle more easy to apply in the case 
of a claim for possession than in the case of a claim for rent. 
Barton v. Fincham was not mentioned to the Divisional Court 
hearing Salter v. Lask (which decided that notice had to be given 
of the Rent Act defence), or McCardie, J., might not have asked : 
“Is it the duty of the county court judge in every case to search 
with minute care in order to see whether the Act of 1920 
applies ”? and gone on to hold that that was not the meaning 
of r. 18; but when allowing the appeal, remitting the case to 
the county court, the Court of Appeal did not attempt to define 
the degree of care to be exercised by county court judges when 
the defendant did not claim his rights, though Bankes, L.J., 
qualified his pronouncement that it was the judge’s duty to 
inquire whether the premises were within the Act by adding 
‘“ when there is, as there was here, sufficient material to put him 
upon inquiry whether they fall within its provisions.” 

In present-day proceedings one might well say that there is a 
presuiaption that the premises are controlled ; the Ministry of 
Health poster which I reviewed in the ‘ Notebook ”’ of 31st July 
last (87 Sou. J. 271) starts off by telling the reader that the Acts 





apply to nearly all lettings. In 1933 this was not so, and if the 
then judge of the county court trying the Davies v. Griffiths 
action did consider that s. 1 limited his jurisdiction, there may 
have been no, or insufficient, material to put him on inquiry. 

But the rights of a tenant would not, according to the new 
authority, depend in any way on whether the county court has 
exercised due diligence. Lord Greene makes it clear that the 
point can be raised in any subsequent proceedings, e.g., if a 
second action for conventional rent were brought, the question 
not having been raised by anyone in the first action. Hence it 
was open to the tenant to make an application under s. 11. 

Dealing with an argument that the appellant was not entitled 
to repudiate, in effect, the terms on which she had taken the 
benefit of the suspension of the order for possession, i.e., payment 
of current rent and 2s. 6d. off arrears, the Master of the Rolls 
said (a) the county court had no jurisdiction to impose a condition 
for payment of rent at more than the permissible rate, and 
(6) the words ‘‘ current rent’’ in the judgment must mean 
whatever rent was legally exigible under the contract as modified, 
if modified at all, by the terms of the Acts. 

The court deliberately refrained from deciding what would be 
the position as regards recovery of excess payments if the rent 
reserved were found to exceed the permitted rent. A _corres- 
pondent has drawn my attention to this ‘“ failure,”’ which he 
considers “ a little disturbing.’’ While not sharing this view, | 
agree that what was a hypothetical and unargued question for the 
court is one which may be considered a practical question for the 
practitioner and worthy of discussion in this ‘“‘ Notebook.” 1 
shall, accordingly, devote my next article to this point. 








To-day and Yesterday. 


LEGAL CALENDAR. 

September 20.—William Cannicott, a footman, had long 
Maintained a wife twenty years his senior, and had set her up 
in a small haberdashery business. After a while they had 
quarrelled and he had stopped seeing her, passing as single in 
the house in Cavendish Square where he was employed. There 
he fell in love with the lady’s maid, whom he married without 
telling her the truth. He changed his place, but unhappily 
the coachman of his new employer knew his secret and informed 
his wife. She went to him, pestered him and told the girl, 
who reproached him with more love than anger, but refused to 
live with him any more. His wife continued to persecute him 
and one evening while they were walking together he lost control 
of himself and stabbed her with his scissors. At first he would 
admit nothing, but when the girl he loved was arrested, he 
confessed to save her. He was hanged at Tyburn on the 20th 
September, 1756. 

September 21.—In August, 1838, a fatal duel took place 
on Wimbledon Common between Mr. Francis Eliot and Mr. Charles 
Mirfin. The quarrel arose out of a collision between the vehicles 
they were driving on the way back from the Derby. Mr. Mirfin, 
who considered himself affronted, had insisted on the meeting, 
and he was mortally wounded at the second shot. On the 
2Ist September, Mr. Eliot’s seconds, Mr. John Young and Mr. 
Henry Webber, were tried at the Old Bailey. They were convicted 
and-condemned to death, but this sentence was subsequently 
commuted to a year’s mprisonment in the House of Correction 
at Guildford, one month of which was to be passed in solitude. 

September 22.—The suppression of rebellion is always a brutal 
affair, and it is no wonder that the trials on the Western Circuit 
after Monmouth’s rising have immortalised the ‘ Bloody 
Assizes.”’ It is strange that the sequel to Prince Charlie’s rising, 
though equally terrible, is forgotten. The reprisals were in 
great part carried out by the military without the forms of law, 
but the courts were busy too. At Carlisle alone 127 persons were 
tried and ninety-one sentenced. The trials there were in full swing 
in the middle of September, 1746. On the 22nd September, 
“Francis Buchanan of Arnpior, Esq., had a trial from nine 
in the morning till five in the afternoon. Ten witnesses appeared 
on behalf of the King and three for the prisoner ; he was found 
guilty.” He was executed at Carlisle a month later in a batch 
of nine rebels. 

September 23.—On the 23rd September, ‘“‘ Thomas and 
Patrick Buchanan, brothers of the above, James Braithwaite, 
sadler in Penrith, and Archibald Maclauchlan, were all acquitted. 
Peter Taylor, who made his escape out of this prison and was 
taken up by a Kings’ messenger near Kendal, was found guilty.” 

September 24.—-On the 24th September, “‘ Donald Macdonald 
of Edinburgh, Donald Maclaran and John Petrie were acquitted. 
Donald Macdonald of Kinlochmoidant and Patrick Murray were 
found guilty.””. Macdonald and Taylor were in a batch of nine 
rebels executed at Brampton near Carlisle a month later. 

September 25.—On the 25th September, ‘‘ John Martin, 
George Steel, Patrick Macgregor, Duncan Macgregor, David 
Laird, Patrick Butler, Robert Neish and Robert Garden were 
all acquitted in pursuance of the Duke’s declaration after the 
battle of Culloden.”” The Duke of Cumberland had made a 
proclamation requiring the rebels to come forward, deliver up 
their arms and submit themselves to the King’s mercy, and 
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declaring that those who failed to do so would be ‘ pursued 
with the utmost severity as rebels and traitors by due process 
of law or military execution,’ and this he confirmed after his 
victory. 

September 26.—On the 26th September, 1685, Lord Jeffreys 
signed a warrant addressed to the Sheriff of Somerset for the 
execution of 239 persons condemned at Taunton and Wells, for 
participation in the Duke of Monmouth’s rising against James IT. 
In fact only about two-thirds of these were actually put to death. 
The document began: *‘* Whereas the severall [persons] in the 
schedules herewith annexed at the Sessions of Oyer and Terminer 
and [General Gaol] Delivery holden for this county were [convicted 
of} high treason and have received judgment of death to be 
drawne. hanged and quartered. These are to will and require 
you immediately on sight hereof to putt the same judgment in 
execution in the severall places in the said schedules annexed 
... Let the Sheriff and County of Somerset dispose of the 
heads and quarters of the severall persons that are to be executed 
. . . in the severall places where they are to be executed or in 
the neighbouring parishes .. .” 

THE BALLAD OF Mrs. DyYEr. 

At that remarkable pageant of a thousand and one nights’ 
entertainment, the Players Theatre, Mr. Archie Harradine has 
lately been singing the ballad of the execution of Mrs. Amelia 
Dyer, with all the grim relish appropriate to its horrific sentiments, 
so vividly epitomised in the chorus :— 

* The old baby farmer, the wretched Mrs. Dyer, 
At the Old Bailey ‘er wages is paid. 
In times long ago we’d ’ave made a big fire 

And roasted so nicely that wicked old jade.” 
When she was tried on the 20th May, 1896, for her last murder, 
she had the very best attention available in the criminal courts, 
for Mr. Justice Hawkins was the judge and Horace Avory was 
one of the counsel for the prosecution. The strangled bodies of 
two babies whom she had purported to adopt had been found in 
a brick-weighted carpet bag recovered from the Thames at 
teadimpg where she lived. The evidence detailed the circum- 
stances in which she had got into touch with Evelina Marmon, 
the mother of one of the children, through a bogus newspaper 
advertisement: ‘* Couple with no child want care of or would 
adopt one; terms £10.” Before the baby was handed over she 
wrote a whole series of gruesomely hypocritical letters : ‘‘ I beg 
to say I shall be glad to have a little baby girl, one that I can 
bring up and call my own... I don’t want the child for 
money's sake but for company and home comfort... A child 
with me woulu have a good home and a mother’s, love and 
care...” Her own married daughter was one of the witnesses 
for the prosecution. The defence sought to establish her insanity 
and indeed she had been in an asylum for a while. There was 
evidence of violence on her part; of delusions that she heard 
voices telling her to kill herself and the birds singing ‘‘ Do it. 
Do it’: of horrible dreams in which she was handling her 
mother’s bones. But Mr. Avory broke down this line of defence, 
deciaring that if it prevailed no murderer would ever be convicted 
and lunatic asylums would have to be substituted for gaols. 
She was hanged and the public rejoiced with the writer of the 
song :— 

** What did she think as she stood on the gallers, 
Poor little victims in front of ’er eyes ? 
‘Er ’eart if she ’ad one must have been callous, 
The rope round ’er neck—’Ow quickly time flies ! ”’ 








Obituary. 


Srrk KINGSLEY WOOD. 

The Rt. Hon. Sir Kingsley Wood, M.P., Chancellor of the 
Exchequer, died on Tuesday, 21st September, aged 62. An 
appreciation appears at p. 339 of this issue. 

Mr. 8S. R. DODDS. 

Mr. Stephen Roxby Dodds, solicitor, and senior partner in 
Messrs. Dodds, Ashcroft & Cook, solicitors, of Liverpool, died 
recently aged sixty-two. He was admitted in 1907, and from 
1930-40 was President of the Liverpool Law Society. Mr. Dodds 
sat as Liberal M.P. for Wirral from 1923-24. 

Mr. A. S. FAWCETT. 

Mr. Alfred Stanley Fawcett, solicitor, of Messrs. Porrett 
and Fawcett, solicitors, of Sheffield, died recently, aged seventy- 
three. Tle was admitted in 1893. 





The annual meeting of the Solicitors’ Benevolent Association will be 
held at 60, Carey Street, Chancery Lane, W.C.2, on Wednesday, 6th 
October, 1943, at 1.45 p.m. 

‘The Board of Trade announce that they have made regulations further 
postponing the latest date for the lodgment of applications for licences 
under the Prevention of Fraud (Investments) Act, 1939, from 15th Septem- 
ber, 1943, until 15th March, 1944. No applications for licences should be 
made until the Board of Trade announce that they are prepared to receive 
them. By previous regulations, the date has been posponed by six- 


Rules and Orders. 


S.R. & O., 1943, No. 1325/L.25. 
SUPREME COURT, ENGLAND—Procepvre. 
THe MatTrimontaL CAUSES (AMENDMENT) (No. 2) Ruvess, 1943. 
DatED SEPTEMBER 14, 1943. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred on me by section 1 of the Administration 
of Justice (Emergency Provisions) Act, 1939,* and of all other powers 
enabling me in this behalf, and with the concurrence of two other Judges 
of the Supreme Court, do hereby make the following Rules under section 9% 
of the Supreme Court of Judicature (Consolidation) Act, 1925+ :— 

1. The following Rules shall be substituted for Rule 40 of the Matrimonial 
Causes Rules, 1937$ :— 

* 40, Decree absolute.|\—(1) An application by a spouse to make 
absolute a decree nisi pronounced in his favour shall be made to the 
court by filing a certificate in accordance with Form 28 in Appendix II 
setting forth that application is made for such decree to be made absolute 
and that search has been made in the proper books of the Divorce 
Registry up to within six days of the time appointed and that at such 
time no person had intervened or obtained leave to intervene in the 
cause and that no appearance has been entered or any affidavits filed 
by or on behalf of any person wishing to show cause against the decre¢ 
nisi being made absolute and, in case leave to intervene had been obtained 
or appearance entered or affidavits filed by or on behalf of such person, 
showing what proceedings if any lave been taken thereon, and no 
application under this Rule shall be entered in the cause list unless such 
certificate has been filed. 

(2) A time shall be appointed for such decree to be pronounced absolut 
in open court in the Probate Division in London : 

Provided that if the application is made after the expiration of one 
year from the date of the decree nisi there shall be filed with the certificate 
an affidavit by the applicant accounting for the delay and the application 
shall not proceed without the leave of a Judge. 

(3) An application by a spouse to make absolute a decree nisi 
pronounced against him shall be by motion and a time shall be appointed 
for such motion to be heard in open court in the Probate Division in 
London, and not less than four days’ notice of the application and of the 
time appointed for the hearing thereof shall be given to the opposite 
party.” 

2. The following Form shall be inserted in Appendix IT to the said Rules 
after Form 27 :— 

** ForM 28. 
Certificate of Search and Notice of Application for Decree Nisi to be mad 
Absolute. 
In the High Court of Justice, 
Probate, Divorce and Admiralty Division. 
(Divorce.) 


The (*) Registry 
3etween (*) Petitioner 
and Respondent 
and Co- Respondent 


I (*) 

solicitor for the petitioner (*) give notice that application is hereby mad: 
on behalf of the petitioner (4) that the decree nisi pronounced in this 
cause on the day of 19 be made absolute and 
I certify that on the day of , 19 I carefully 
searched the book kept in the (°) 

for the purpose of entering appearances from and including the 


day of 19 the date of the decree nisi herein to the 
(°) day of 19, and that during such period no 


appearance has been entered in the said book by the King’s Proctor, or 
by or on behalf of any other person or persons whomsoever. 

I request that the book kept in the said Registry for entering the 
minutes of proceedings had in this cause be searched for the same period 
and that a Certificate be given by an officer of the said Registry that no 
leave has been obtained by the King’s Proctor or by any other person 
or persons whomsoever, to intervene in this cause, and that no affidavit, 
instrument or other document whatsoever, has been filed in this cause 
by the King’s Proctor or any other person whomsoever during such 
period, or at any other period during the dependence of this cause in 
opposition to the said decree nisi being made absolute. 

(signed) ” 
(1) ** Divorce ”’ or ‘** District at ” 
(2) Full names of parties. 
(3) Full names and description. 
(4) ** Respondent ” in appropriate cases. 
(5) “ Divorce Registry ” or * District Regist y of the High Court at 
(6) Date of search. 
3. These Rules may be eited as the Matrimonial Causes (Amendment 
(No. 2) Rules, 1943, and shall come into operation on the Ist day of 
November, 1943. 





Dated the 14th day of September, 1943. 
Simon, ©. 
Merriman, P. 
A. T. Bucknill, J. 
#2 & 3 Geo. 6, c. 78. +15 & 16 Geo. 5, c. 49. 
tS.R. & O., 1937 (No. 1113), p. 2195. 


We concur 





The Lord Chancellor has transferred Windsor County Court from Circuit 3+ 
(Oxford, Cheltenham, ete.) to Circuit 39 (Shoreditch) as from the 





monthly periods from 15th September, 1939, to 15th September, 1943. 


16th September, 1943. 
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Notes of Cases. 
COURT OF APPEAL. 
Attorney-General +. Barclays Bank, Ltd. 
Scott, MacKinnon and Luxmoore, L.JJ. 10th June, 1943. 
Revenue—Estate duty—Life policies—Settlements by assured person whereby 
policies and certain shares transferred to trustees—Trust to pay premiums 
out of income of trust fund—Resulting income to go to assured’s eldest son 
and others in certain events—Whether assured kept up policies for benefit 
of a donee within the meaning of statutory provisions—If so, estate duty 
payable by executors on policy moneys as property deemed to have passed on 

death—Customs and Inland Revenue Act, 1881 (44 & 45 Vicet., c. 12), 

s. 34; Customs and Inland Revenue Act, 1889 (52 & 53 Vicet., c. 7), 8. 11 

—Finance Act, 1894 (57 & 58 Vict., c. 30), 8. 2 (1) (c). 

Appeal from the judgment of Wrottesley, J. 

This appeal arose out of the decision in proceedings in connection with 
an information by the Attorney-General, whereby he asked on behalf of the 
Crown that certain estate duty be payable upon the death of D. By a 
settlement, dated 15th August, 1922, D transferred to trustees two policies 
of assurance on his life, which, at his death, were of the total value of 
£78,675. He also transferred to them certain shares. The trustees were 
directed to pay the premiums out of the income of the shares, and the 
balance was to be dealt with as D should by deed or will appoint. Pending 
appointment, there were trusts for D’s eldest son for life and afterwards 
for D’s -grand-children. In 1930 D made an appointment by deed, by 
which provision was made for the payment of the premiums, and the capital, 
including the policy moneys, and the resulting income of part of the fund 
was to go to D’s eldest son absolutely, and the other part of the fund to 
D’s eldest son for life, and afterwards, in default of issue, to D’s second 
son. A somewhat complicated settlement was also made on the same 
day by which D’s eldest son assigned his interests in the trust funds on 
trust as therein mentioned, subject to his claim to have the amount of 
the two policies when they fell due. D died in 1934, and the Crown claimed 
estate duty on the value of the policies, namely, on £78,675, under the 
provisions of s. 2 (1) (c) of the Finance Act, 1894, which provides that 
** property passing on the death of the deceased shall be deemed to include 
(¢) property which would be required on the death of the deceased to be 
included in an account under s. 34 of the Customs and Inland Revenue 
Act, 1881, as amended by s. 11 of the Customs and Inland Revenue Act, 
1889 . The relevant part of the amended section is as follows: 
“The charge under the said section shall extend to money received under 
a policy of assurance effected by any person dyiag on or after the Ist June, 
1889, on his life, where the policy is wholly kept up by him for the benefit 
of a donee, whether nominee or assignee, or a part of such money in proportion 
to the premiums paid by him, where the policy is partially kept up by him 
for such benefit.” Wrottesley, J., held that, on the true construction 
of the above provisions, and as a result of the above-mentioned deeds, D 
had wholly kept up the policies for the benefit of his eldest son and the other 
possible beneficiaries thereunder, and therefore estate duty was payable 
on the value of the policies as property deemed to pass on the death. The 
executors of D appealed. 

Scorr, L.J., in dismissing the appeal, said that the 
Wrottesley, J., was correct, as it made no difference whether D kept 
up the policies directly or by the machinery of a trust. 

Mackinnon, L.J., concurred. 

LuxmooreE, J. (dissenting), said that in order to come within the statutory 
provisions D would have had to keep up the policies directly. He had not 
done this, but the policies had been kept up by other persons. The 
provisions of the enactments had therefore net been complied with and the 
Crown had failed to establish that estate duty was payable under those 
provisions. He would therefore have allowed the appeal. 

Appeal dismissed. 

CounseL: Cyril King, K.C., and Wilfrid Hunt; The Attorney-General 
(Sir Donald Somervell, K.C.), J. H. Stamp and RB. P. Hills. 

Sonicrrors : Waterhouse & Co. ; Solicitor of Inland Revenue. 

[Reported by J. H. G. BciLiEr, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION. 


Inland Revenue Commissioners +. Ash Brothers and 
Heaton, Ltd. ; 
Macnaghten, J. 21st June, 1943. 

Revenue—Ewcess profits tax— Deduction of remuneration of director of 
company controlled by directors for purpose of assessment of their profits 
Standard period—Chargeable accounting period —Statutory provisions 
preventing deduction during standard period—Whether statutory provisions 
allowed deduction under ordinary income tax principles during chargeable 

Finance (No, 2) Act, 1939 (2 & 3 Geo. 6, c. 109), ss. 13, 

Act, 1940 (3 & 4 (reo. 6, C. 2k), 


” 


finding of 


accounting period 

22 (e), Sched. VII, Pt. 1, para. 10O—Finance 

Ss. 33 (5). 

Case stated by the Commissioners for the Special Purposes of the Income 
Tax Acts. 

The Crown appealed from the decision of the Special Commissioners, by 
which they reduced the assessment to excess profits tax on A & B, Ltd. 
The company claimed that, for the purpose of assessment of their profits 
to excess profits tax, they were entitled to deduct during the chargeable 
accounting period, as defined by s. 22 (¢) of the Finance (No. 2) Act, 1939, 
remuneration of one of their directors under ordinary income 
tax principles. The statutory provisions governing their right to do 
so is contained in para. 10 of Pt. I of Sched. VIL to the Act, as 
amended by s. 33 (5), Finance Act, 1940. The relevant part of para. 10, 
as amended, provides as follows: ‘*(1) In the case of a trade or 


the 


| business carried on in any accounting period which constitutes or includes 
| a chargeable accounting period by a company the directors whereof have, 
| throughout the accounting period, a controlling interest therein—(a) in 
computing the profits of that accounting period, and (6) if the standard 
profits of the trade or business are computed by reference to the profits of a 
standard period, also in computing in relation to any such chargeable 
accounting period, the profits for the standard period, no reduction shall 
be made in respect of directors’ remuneration. In this sub-paragraph the 
expression * directors’ remuneration’ does not include the remuneration 
of any director who is required to devote substantially the whole of his time 
to the service of the company in a managerial or technical capacity and is 
not the beneficial owner of, or able, either directly or through the medium 
of other companies or by any other indirect means, to control more than 
five per cent. of the ordinary share capital of the company.” The company 
was one whose directors had a controlling interest therein, and the director 
in question during both the standard period, as defined by s. 13 of the 
Act of 1939 and in the chargeable accounting period, was required to devote 
substantially the whole of his time to the service of the company in a 
managerial capacity, and during the chargeable accounting period he had 
no shares in the company, but in the standard period he had more than 
5 per cent. of the ordinary share capital. His remuneration was, because 
of the provisions of para. 10 of the Seventh Schedule, as amended, not 
deducted by the company during the standard period, but they claimed 
to be able to deduct his remuneration during the chargeable accounting 
period in accordance with ordinary income tax principles, as he had satisfied 
the conditions outlined in the concluding part of sub-para. (1) of para. 10. 
The Crown contended that either his remuneration should be deducted for 
hoth the standard and the chargeable accounting periods, or else it should 
not be deducted for either period. 

MAcNAGHTEN, J., said that the provisions of the schedule, as amended, 
plainly allowed the deduction in the circumstances during the chargeable 
accounting period, but prevented such deduction during the standard 
period. The appeal would therefore be dismissed. 

CounsEL: The Solicitor-General (Sir David Maxwell Fyfe, K.C.), J. /. 
Slamp and R. P. Hills ; Frederick Grant, K.C. 

Soxicirors : Solicitor of Inland Revenue ; Allen & Overy. 

[Reported by J. H. G. BULLER, Esq., Barrister-at-Law.] 








War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 

Bulbs. General Licence, Sept. 9, re Supply of Controlled 
Sulbs. 

Excess Profits Tax (Metals, Oil and Mineral Producing 
Concerns) Regulations, Sept. 8. 

Police, England and Wales. 
Aug. 23. 

Police, England and Wales. 
Aug. 23. 

Preserves (Rationing) (No. 2) Order, Aug. 28. 

Prevention of Fraud (Investments) Act Licensing (Amend- 
ment) (No. 2) Regulations, Sept. 9. 

Reconditioned Rubber Boots Order, Sept. 10. 

Trading with the Enemy (S;ecified Persons) (Amendment) 
(No. 12) Order, Aug. 31. 


WAR OFFICE. 
Regulations for the Home Guard, 1942, 
Aug., 1943. 


E.P. 1313. 
No. 1280. 
No, 1297. The Police Regulations, 
No. 1298. The Police (Women) Regulations, 
E.P. 1262. 


No. 1296. 


E.P. 1295. 
No. 124%. 





Vol. Il. Amendments 3, 





Notes and News. 


Honours and Appointments. 
It is announced by the Colonial Oftice that the King has approved the 
appointment of Mr. CuaRL-ron ADELBERT Gustavus LANE, a Puisne 
Judge of the Supreme Court of the Gold Coast, to be Chief Judge of the 


Supreme Court of the Colony of Mauritius. Mr, Lane was called by Gray’s 


Inn in 1928. ; 
Notes. 

Prisoners of War.—Facilities are available for the regular despatch of 
THE Soiicrrors’ JouRNAL to prisoners of war in Germany. Full particulars 
can be obtained from the Publishers, ** The Solicitors’ Journal,” 29/31, 
Breams Buildings, London, E.C.4. 


SALES OF WAR DAMAGED PROPERTY. 
The War Damage Commission desires to repeat the warning—given 
” year ago, and emphasised by the Chancellor of the Exchequer last month, 
that owners of war-damaged sites or buildings who receive offers to purchase 
their damaged property would be wise to take advice on the legal position 





before acceptance. 

Cases have occurred in which owners have parted with damaged houses 
for sums much lower than their value in an undamaged, or repaired, con- 
dition, in the belief that the difference between the amount they now 
receive from the purchaser and the undamaged or repaired value will be 
recoverable from the Commission. Such a belief may be quite erroneous. 
The Commission’s duty is to pay the cost of restoring to its pre-damaged 
condition a house which is found not to be a total loss to the person who 
has actually incurred it. A seller who has parted with his property at 
a lower price without adequately covering his own interests, therefore, 
runs the risk of considerable loss. This is known to have occurred in some 
instances, 














